
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

OFFICE OF THE JUDGES OF COMPENSATION CLAIMS
WEST PALM BEACH DISTRICT OFFICE

Gilberto Lopez, )
Employee/Claimant, )

)
vs. )

)
A. Duda & Sons, Inc.!Chartis Claims, Inc., )

Employer/ Carrier/Servicing Agent. )
)

OJCC Case No. 11-003553SHP

Accident date: 1/17/2011

Judge Shelley H. Punancy

MERIT ORDER

AFTER DUE AND PROPER NOTICE, this cause came on to be heard at final hearing

on 6/11/12, in Palm Beach County, Florida. The record was kept open for submission of the

parties' closing argument. Upon final receipt of same on 6/18/12, the record was closed. This

order resolves the issues raised in the Petition for Benefits filed on 10/28/11 and 1/23/12.

A. Claims:

1. Permanent Total DisabilitylPermanent Total Disability Supplemental benefits from

9/7/11 to present and continuing.

2. Temporary Total and/or Temporary Partial Disability benefits from 1/12/12 to present

and continuing.

3. Penalties, interest, costs and attorney's fees.

B. Defenses:

1. Claimant is not PTD as a result ofhis industrial accident.

2. E/C have work available for Claimant within his work injury related restrictions.

3. E/C are entitled to an offset for Claimant's receipt ofunemployment compensation and/or

SSDI benefits.



4. Voluntary limitation ofincome.

5. No medical evidence of total disability, thus no entitlement to TTD benefits.

6. No Penalties, interest, costs or attorney's fees due.

C. Documentary Exhibits:

Court:

I. Pretrial Stipulation/Order/Amendments.

Claimant:

1. Deposition-Ms. Casey, adjuster-Chartis Claims, Inc.-5/31/12.

2. Deposition-Mr. Vazquez, Human Resources Manager-A. Duda & Sons-5/31/12.

Employer/Carrier:

1. Deposition-Ms. Pennachio, Certified Vocational Evaluator-5/18/12.

2. Deposition-Dr. Studley, D.C.-Records Custodian-Fact Purposes.

3. Medical Records-Dr. Geake, D.O., Dr. Wootton, D.C., and Dr. Raphael-Fact Purposes.

4. 11/28/11 Letter from Employer to Claimant.

Joint:

1. Deposition-Dr. Levy-Reis-5/9/12.

2. Deposition-Dr. Gerber-4/24/12.

3. Claimant Deposition-5/3/ll and 3/29/12.

D. Stipulations:

1. 1have jurisdiction of the parties and subject matter of the claim.

2. Claimant's AWW is $535.79 with a corresponding CR of$357.21. Employer provided

fringe benefits continue.

3. Claimant submits that MMI is at issue. The E/C's position is that MMI was reached on
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9/7/11 per Dr. Gerber and Claimant sustained a 9% impairment to the body as a whole.

4. The 12/20/11 PFB for authorization of alternate, Dr. Alvarez, has been resolved with the

exception of attorney's fees and costs.

5. Over objection by the EIC, Claimant dismissed without prejudice the 2/14112 PFB for

authorization for cervical surgery as per Dr. Alvarez.

E. TestifYing before me was the Claimant, Mr. Lopez. Mr. Roberts testified as Claimant's

vocational rehabilitation expert. Mr. Vazquez testified as the Employer's representative.

I have carefully considered and weighed all evidence presented. I observed the candor

and demeanor of the witnesses who testified before me. I have resolved all conflicts in the

evidence. I have considered the argument of counsel, statutory, and case law authority. I now

make the following findings of fact and conclusions oflaw:

Findings of Fact:

I. The stipulations of the parties are approved and adopted.

2. Claimant is 63 years old and has been employed with A. Duda & Sons, Inc. since 1985.

Initially, he worked in the groves for 2 years. Then, he drove a semi-truck hauling fruit. He

testified that he began experiencing back pain every time he shifted gears on the truck, and the

truck would shake and start bouncing. For a time, he drove an ATV used in the groves. At the

time of the 1/17111 incident, Claimant had been working for 2-3 years as a tractor trailer driver,

mowing and spraying for the Employer.

3. Claimant testified that in the two days prior to 11l7/11, he had back pain as he used the

tractor for plowing. On 1117111, he was using the tractor to drag the road in order to fill potholes.

A lot of dirt got in between the two steels bids that are hooked up to the tractor, causing the

tractor to jerk, and worsen his back pain, according to the Claimant. He testified that he reported
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both incidents ofback pain to the foreman, and advised that he wanted to see a doctor.

4. On his own, Claimant presented to Dr. Studley, D.C. (who he had previously treated with

6 years prior), at the Labelle Medical Center, on 1/21/11. The medical records reflect the 1/25/11

report ofDr. Shydohub, neurologist, who evaluated Claimant for complaints of severe muscle

spasms, back pain, and related symptoms in the lumbar area especially toward the left side. A

EMG study reportedly revealed that the muscles were severely affected, likely the result of a

muscle strain injury. The report documented extreme degenerative changes ofClaimant's spine.

A lumbar MRI was done on 1/26/11. Claimant testified that he paid for the above mentioned

care.

5. On 2/9/11, Claimant began authorized care at Hendry Regional Convenient Care Center

(HRCCC). From there, he was referred to Dr. Gerber, neurosurgeon.

6. Dr. Gerber treated Claimant from 3/23/11 through 10/19/11. On the initial visit Claimant

reported he had had back pain for years, driving a tractor trailer at work, bouncing around quite a

bit. Records of Dr. Studley, D.C. document Claimant's complaints/treatment of arthritis

involving his thoracicllumbar spine and lumbalgia (6/9/04-8/3/04); records ofDr. Raphael

document treatment for various medical conditions, including chronic low back pain (11/07-

8/11/11); and records of Dr. Wootton, D.C. document Claimant's treatment for low back pain

(6/10-7/10). He also advised that over the last year or so he had intermittent neck pain. Claimant

gave a history of the 1/17/11 incident at work when he experienced a relatively firm bounce on a

tractor, resulting in severe worsening ofhis low back pain and a little worsening ofbis chronic

neck pain, and also numbness in his hands. Claimant complained oflow back and left leg pain,

and increased muscle tone in the paraspinous muscles.

7. Dr. Gerber examined Claimant's cervical, thoracic, and lumbar spine regions. He ordered
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a cervical/lumbar MRI and lumbar flexion/extension x-rays. He testified that the cervical MRI

appeared to show a large C4-5 disc herniation with severe spinal cord compression and intrinsic

cord changes (changes seen that are mostly edema or swelling in the cord from pressure on it);

disruption of the C5-6 disc space; and moderate C3-4 stenosis. Dr. Gerber recommended spinal

cord decompression at C5 with possible corpectomy (removal of the vertebral body), and

instrumentation at C5-6 where he felt there was a high probability it was loose from a

ligamentous injury.

8. Dr. Gerber performed the authorized procedure on 5/16/11. At surgery, Dr. Gerber noted

a disruption between C4 and C5 where the disc space was basically open. He removed the C5

vertebral body and replaced it with a plastic implant and then put a plate and screws in the front

to hold it together. In addition, he found bridging osteophytes (an autofusion) at almost every

level, including at the C5-6 level, a condition known as OPLL (ossification of the posterior

longitudinal ligament). From the front (anterior), Dr. Gerber removed the ligament from the base

of C4 to the top of C6, including the calcified dura, in order to take pressure off the spinal cord.

According to Dr. Gerber, no herniation at C4-5 was found at surgery.

9. Claimant's diagnosis post-surgery was OPLL causing spinal cord compression, and

disruption of the C4-5 disc space. On 6/1/11, Claimant's arms were stronger and he had regained

sensation in both hands except the fingertips. On 6/8/11, Claimant reported being unsteady on his

feet without the use of a 4 point walker. Claimant's difficulty with swallowing (due to retraction

of the esophagus during surgery) was reportedly completely resolved. He advised that his

bilateral hand sensation was returning to normal, and he had good motor strength in all 4

extremities and no focal weakness. On 8/3/11, Claimant reported mild difficulty swallowing

solids; regained strength-both arms; other than the left hand-he felt stronger; and he continued
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with complaints oflow back and left leg pain. Examination of the Claimant confirmed nonnal

strength throughout his upper extremities with the exception of the left hand intrinsics (spreading

the fingers and grasping), which were slightly weak, and some decreased sensation-left hand. X-

rays showed that Claimant was fusing. Dr. Gerber referred Claimant to Dr. Levy-Reis,

neurologist. A follow-up MRl on 8110/11 showed post-op changes; anterior ossification of the

posterior longitudinal ligament; ongoing cord defonnity; and previous intrinsic cord changes

related to Claimant's injury. Claimant reached MMI on 9/7111 with a 9% impainnent relative to

the 1/17/11 injury and corpectomy, according to Dr. Gerber.

10. Claimant was seen by Dr. Levy-Reis on 8/24/11, 9119111, and 10/17/11 for complaints of

neck and back pain. An EMG study on 8/25111 showed mild carpal tunnel syndrome on the

right-non-surgical, and no evidence of cervical radiculopathy. A lumbar MRI reviewed on

9119/11 showed small bulging discs at L3-4. A thoracic MRl reviewed on 9/19/11 was negative.

II. On 9/19/11, Dr. Levy-Reis opined that Claimant needs additional cervical surgery and

recommended that he return to Dr. Gerber. He opined that surgery was not needed for Claimant's

low back sprain, and his recommendation for physical therapy and massage as treatment for

same was authorized.

12. Claimant reached MMI on 10117111 and globally sustained a 9% impainnent for the neck,

per Dr. Levy-Reis. Claimant's final diagnosis was: OPLL-thickening ofligaments-cervical;

cervical spondylosis; cervical disc bulging; and low back sprain with mild degenerative disc

disease. 0% impainnent was assigned for Claimant's low back sprain resulting from the 1/17/11

accident.

Conclusions of Law:

I. Claimant seeks PTD/Supplemental PTD benefits from 9/7/11 to present and continuing.
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2. Effective 10/1/03, in the absence ofa presumption ofPTD, (a claim not made in this

case) in order to establish entitlement to PTD benefits, the employee must establish that he or she

is not able to engage in at least sedentary employment, within a 50-mile radius of the employee's

residence, due to his or her physical limitation. §440.15(1 )(b)5., Fla. Stat.(2010). Claimant also

bears the burden ofproving that the work injury is the major contributing cause ofhis or her

disability or need for treatment. See Olsten Staffing Services v. Housand, 724 So.2d 7l9(Fla. 1st

DCA 1999). The issue in the instant case is whether Claimant sustained his burden ofproof to

establish that the injury sustained on 1/17/11 is the MCC of his claimed PTD.

3. On 3/23/11, Claimant also reported having intermittent neck pain over the last year or so,

with worsening of same and numbness in his hands since the 1/17/11 work accident. Dr. Gerber

testified that at surgery on 5/16/11, Claimant was found to have diffuse ossifications or bone

spurs throughout his cervical spine, a pre-existing condition known as OPLL. The cause of the

condition is unknown, the condition is purely an idiopathic process, and it talces years to occur,

according to Dr. Gerber. He testified that the OPLL is not causally related to Claimant's 1/17/11

work accident/injury.

4. According to Dr. Gerber, the 1/17/11 work accident caused Claimant's already

compressed spinal cord (due to pre-existing OPLL) to become subjectively symptomatic

(Claimant's complaints ofincreased neck pain, decreased sensation in his hands, and

numbness/weakness in his arms). The 5/16/11 surgery stabilized Claimant's neck at C4-5 and

took the majority of the pressure off the area of severe cord compression from C4 to C6,

according to Dr. Gerber. He opined that no further/ongoing work-injury related follow- up is

needed as a result of the surgical procedure performed on 5/16/11. Claimant's permanent work

restrictions as a result of the work injury are light duty-no work on a tractor due to the bouncing,
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and lifting restricted to 15-25 Ibs. Within these restrictions Claimant is able to work an 8 hour

day and able to do overhead reaching, according to Dr. Gerber.

5. Dr. Levy-Reis opined that for Claimant's work-related low back sprain, Claimant is able

to work light to medium capacity with lifting up to 20 Ibs., and to minimize jerking movements

of the spine.

6. Drs. Gerber and Levy-Reis agree that Claimant needs further cervical decompression

surgery as he still has marked calcifications ofhis posterior longitudinal ligament, the remainder

ofhis cervical spine, and multiple levels where the spinal cord still has pressure on it. They

opined that the surgery is needed to prevent Claimant from having further decline over the

course ofhis life, including the risk ofparalysis, as the OPLL gets progressively worse. The

major contributing cause of the need for the further surgery is Claimant's pre-existing problems

with the calcifications and ossifications (OPLL), not the 1/17/11 work-related injury, according

to Dr. Gerber and Dr. Levy-Reis.

7. When last seen by Dr. Gerber on 10/19/11, Claimant advised that he was not ready to

have any further surgery. When deposed on 3/29/12, Claimant testified that he has to do more

thinking regarding the recommended additional surgery.

8. Dr. Gerber testified that the permanent work restrictions he recommended for Claimant

pertain to his overall condition; that is, post-corpectomy and the pre-existing OPLL. An FME

would provide more specific information as to Claimant's work capabilities from the standpoint

ofhis work injury as opposed to his unrelated pre-existing condition, according to Dr. Gerber.

9. Dr. Levy-Reis initially opined that Claimant was unable to return to work due to the

OPLL until further spinal decompression. On cross-exam, he recommended that Claimant

observe the following restrictions with respect to the OPLL: no repetitive work with his arms; no
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work on a tractor; and no frequent or repetitive looking up or down or head movements as

required for driving. He opined that until Claimant has the further/additional surgery, only office

type work such as answering a phone, taking messages, would be appropriate. Claimant needs to

use a cane for ambulation due to his cervical spine disease, not his back, according to Dr. Levy-

Reis.

10. As clear from the foregoing, Claimant has restrictions attributable to his compensable

work injury and his unrelated preexisting OPLL.

11. The Court in Blake v. Merck & Co., 43 So.3d 882(Fla. 1st DCA 2010), held that for

injuries occurring on or after 10/1/03, the ICC must consider not only physical restrictions, but

also the vocational restrictions, if any, imposed on the individual seeking benefits. See also

Ferrell Gas v. Childers, 982 So.2d 36 (Fla. 1st DCA 2008); Wal-Mart Stores, Inc. v. Thompson,

974 So.2d 516 (Fla. 1st DCA2008); Garcia v. Fence Masters, Inc., 16 So.3d 200 (Fla. 1st DCA

2009).

Under the version of section 440.15(1)(b)(5) applicable to the instant date of accident, a

Claimant who does not have a listed injury may prove entitlement to PTD benefits by presenting

evidence of (1) permanent medical incapacity to engage in at least sedentary employment, within

a 50-mile radius of the employee's residence, due to physical limitation; (2) permanent work-

related physical restrictions coupled with an exhaustive but unsuccessful job search; or (3)

permanent work-related physical restrictions that, while not alone totally disabling, preclude

Claimant from engaging in at least sedentary employment when combined with vocational

factors. Blake.

12. Claimant testified that he attended school to the 7th grade, but can only read simple words

in English. He speaks English and Spanish, but can only spell simple words and names in
9



English. He is able to write the letters of the alphabet.

13. Mr. Roberts, vocational rehabilitation expert, evaluated Claimant on 4/13/121. He testified

on behalfof the Claimant. Based upon Claimant's limited education and limited abilities with

reading/writing, Mr. Roberts opined that in a work sense, Claimant is borderline functionally

illiterate. He testified that Claimant's work history as a truck driver/tractor driver is medium

strength capacity, low semi-skilled type jobs.

14. Ms. Pennachio, certified vocational evaluator, testified on behalfof the E/C. She

conducted a reemployment assessment of Claimant on 5/11/12 pursuant to section 440.491 (l)(e).

She opined that Claimant's past work history was medium physical demand jobs.

15. The vocational experts reviewed Claimant's post 01/17/11 accident medical records and

the medical depositions. Ms. Pennachio spoke with Mr. Vasquez, Mr. Roberts reviewed the

deposition of Mr. Vasquez with attached security guard gate job description.

16. There is no dispute that Claimant is not physically able to return to his former work with

the Employer in that same exceeds his restrictions resulting from the work injury.

17. Mr. Vasquez, Human Resources Manager with the Employer, testified regarding the

security guard gate position, a job he felt Claimant would most likely be able to perform based

on his limitations. He testified that the job involves traffic control in and out of the property and

is categorized as light/sedentary. The Employer has 2main guard gates-#2 and #4. The guard

shed is lO'xlO', is screened, has air conditioning, and contains a small refrigerator, a table and

chair, and some supplies for keeping the area clean. Mr. Vasquez testified as to the requirements

of the job: standing frequently-approximately 34 to 66% ofthe time; walking 5-6 steps; at gate

#4 there are 2 steps, one is 4" and the other is 6"; at gate #4 a hand lever is pushed or pulled (15

to 17 lbs. exertion) to raise or lower the attached bar across the roadway to allow traffic in or out,
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and can be done with one hand; occasional lifting and carrying a clipboard and pencil; and

keeping the guard shed clean offood debris/refuse. Security guard shifts vary as follows: 40

hours/week, 32 hours/week, or 24 hours/week, according to Mr. Vasquez.

18. Mr. Vasquez testified that in 10/11 he learned of Claimant's release to return to work light

duty. Claimant testified that in 10111 he brought the light duty work release slip from Dr. Gerber

to Suzy in the office at the Employer. Suzy told him she would contact him iflight duty work

became available. Suzy followed up with Claimant and told him there was no light duty

available. Because it was unclear as to which of Claimant's restrictions were due to his work

injury versus his personal medical condition, a 11128111 letter was sent to Claimant advising him

ofvacation pay checks, and requesting him to report to his supervisor before 12/1111 regarding

clarification as to his medical condition. Mr. Vasquez testified that in 10/11 the Employer had

tenninated a security guard, but replaced that person in 2 weeks. Although there was a job

"possibly" available at that time, no job offer was made to Claimant in the 11/28/11 letter,

according to Mr. Vasquez. Claimant testified that on 12/1111 he was away visiting his daughter

and did not receive the letter until after that date. He did not respond to it. According to Mr.

Vasquez, had Claimant done so he would have gotten a security job that became available in

3/12. As it turns out, in 1112 and 3112 when some security guards were let go, no job offer was

made to Claimant. Instead, the positions were filled by new hires. Claimant and Mr. Vasquez

testified that Claimant contacted Suzy in 3/12 and requested that his vacation pay checks be

mailed to him.

19. Mr. Vasquez testified that no job offer was made to Claimant in 12/11, 2/12, or 4112.

Based on the 5110/12 letter to Claimant, Mr. Vasquez along with his assistant and the Security

Supervisor, met with Claimant on 5/23/12 to discuss a security guard gate job position. Mr.
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Vasquez had been under the impression that the position was available when he sent the 5/10/12

letter to Claimant, but it was not. At the meeting he told Claimant there was no job available at

that point in time, but one might be in the fall. He told Claimant to come back in 9/12 when the

season begins and there may be an opening available.

On 5/23/12, Mr. Vasquez took Claimant to view the 2 gates and discussed the duties of a

security guard. Claimant said he would be willing to try the job, according to Mr. Vasquez.

20. As can be seen from the foregoing, from 9/7/11 (date ofMMI) to 6/11/12 (date of Merit

Hearing), no concrete job offer was made to Claimant by the Employer. However, on his part,

Claimant's inquiry to the Employer regarding return to restricted duty work was one time in

10/11, and attendance at the 5/12 meeting with the Employer representatives.

21. Claimant has not worked since the 1/17/11 work accident or performed a work search.

22. Mr. Roberts opined that Claimant's work restrictions preclude him from being able to

perform work as a security guard (light duty per the Dictionary of Occupational Titles) for the

Employer. He based his opinion on sedentary restrictions imposed by Dr. Levy-Reis and

HRCCC.

I find that Mr. Roberts' reliance on the sedentary restrictions is misplaced in that they

were imposed by Dr. Levy-Reis with respect to Claimant's unrelated, pre-existing OPLL, not the

work injury. Claimant's use of a cane, an impediment to functioning in a security guard job per

Mr. Roberts, is the result of OPLL, Claimant's cervical spine disease, not the work injury,

according to Dr. Levy-Reis. The restrictions imposed in 4/11 by HRCCC, some 3 months after

the work accident/injury and prior to the 5/11 surgery for the work injury, cannot be said to have

been permanent in duration as evidenced by Dr. Gerber's opinion as to Claimant's work injury

restrictions upon Claimant reaching MMI in 9/11.
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23. Ms. Pennachio testified that she spoke with Mr. Vasquez on 5/9/12 regarding the security

guard gate job description. She testified that the position per the job description, involved

alternate standing/sitting 34 to 66% ofthe day; occasional climbing steps-O to 33% of the day (as

the guard goes in and out of the guard shed at gate #4); bending/frequent turning (but not so per

actual perfonnance of the job); occasional carrying; and using 15-171bs. of exertion to push/pull

the lever at gate #4. The essential function of the job required the ability to stand, walk, and

stretch or reach to write infonnation on a log sheet. Claimant's work injury-related restrictions

per Drs. Gerber and Levy-Reis comport with the security job gate position, according to Ms.

Pennachio. She opined that return to work for the Employer as a security guard is Claimant's best

option for re-entry into the labor force given his lengthy employment from 1985.

24. As shown by the evidence, in the instant case Claimant has not established that he is PTD

as a result ofpennanent medical capacity to engage in at least sedentary employment, within a

50-mile radius ofhis residence, due to work injury-related physical limitation. He also failed to

establish that he is PTD due to permanent work-related physical restrictions coupled with an

exhaustive but unsuccessful job search.

25. Claimant submits that he is PTD based on pennanent work-related physical restrictions

that, while alone are not totally disabling, preclude him from engaging in at least sedentary

employment when combined with vocational factors.

26. In the instant case, Claimant has light to medium duty restrictions based on the

compensable work injury, but sedentary restrictions based on his unrelated/pre-existing OPLL.

Mr. Roberts' opinion that Claimant is unemployable is premised specifically on Claimant's

restrictions due to his OPLL condition and thus is inadequate proof that Claimant is PTD as a

result of the work injury. See Nordic Track v. Zimmennan, 744 So.2d 1121 (Fla. 1st DCA 1999).
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27. With respect to the restrictions imposed as a result of Claimant's work injury, there is no

dispute that no bouncing on a tractor, lifting over 20 lbs., or jerking movements of the spine are

required or involved in the performance of the job as a security guard. Without administering any

testing, Mr. Roberts did not think Claimant had the mental/education ability needed to work at a

security guard gate. He testified that reading and writing is required in order to obtain a Class D

security guard (non-weapon) license because the process includes a 40 hour course followed by

testing.

28. Mr. Vasquez testified that the security guards used by the Employer are not licensed, but

receive on the job training as employees of the Employer. The gate guard logs in the following

information on a clipboard: the name of the company the vehicle is from; the driver's name; the

tag number of the vehicle; and the time the vehicle entered and left the property. For security

and safety purposes, the gate guard is required to document any unusual activities. The gate

guard directs visitors, law enforcement, EMS, and vendors when entry is made onto the property.

29. No objective data supports Mr. Roberts opinion that Claimant cannot perform the above

tasks due to his level of education, and no testimony to that effect was given by Claimant.

30. Based on the testimony ofMr. Vasquez, the amount ofreading and writing required for

the security guard gate position is minimal. Claimant was born and raised in the U.S. and

attended school to the 7th grade. I find that without having tested Claimant's ability to read and

write, Mr. Roberts' opinion as to Claimant's mental/educational capacity for the position is

speculative at best and is properly rejected. Claimant was made aware of all aspects ofthe job-

physical and educational, and indicated his willingness to try to perform the job.

31. Medical testimony ofDrs. Gerber and Levy-Reis set out Claimant's physical restrictions

as a result of the work injury sustained on I/17/11. By Mr. Roberts' admission, the security guard
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gate position does not exceed those restrictions. Considering Claimant's work injury related

restrictions alone, Ms. Pennachio's opinion that the position comports with same, is

uncontradicted. I considered Claimant's vocational impairments with reading and writing, and

find that employment in a security guard gate position could reasonably be obtained by Claimant

given his circumstances and his restrictions. In the instant case, Claimant did not follow up with

the Employer after receiving the 11/28111 letter to report to his supervisor on 1211111. I accept

Mr. Vasquez's testimony that the Employer's intention was to return Claimant to work within the

restriction imposed for his work injury. I accept his testimony that lacking a response from

Claimant, security guard gate positions that became available in January and again in March

2012, for which Claimant's seniority would have ensured he would have been hired, were not

offered to Claimant. Mr. Vasquez met with Claimant on 5/23/12. In that the Employer was in off

season at that time, no security job position was then currently available. Mr. Vasquez advised

Claimant that when the season resumed in the fall of2012, additional security job positions

should be available and Claimant should come in at that time.

32. I conclude that Claimant failed to establish that he has permanent work-related physical

restrictions that, while not alone totally disabling, preclude him from engaging in at least

sedentary employment when combined with vocational factors. See Diocese of St. Petersbunili v.

Cayer, 79 So.3d 82 (Fla. 1st DCA 2011). Claimant's claim for PTD is therefore denied.

33. As for Claimant's position that MMI was not reached until 10117111 per Dr. Levy-Reis

relative to his cervical work injury, 1reject same. I find that in the interim between 917/11 when

Dr. Gerber assigned MMI and 10/17/11, no evidence was presented that treatment was provided

for Claimant's cervical work injury for which there was a reasonable expectation of effecting

further recovery from, or lasting improvement to same. Accordingly, I reject the claim for
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reclassification of impainnent benefits paid from 9/8/11 through 1/11/12 to temporary total

and/or partial indemnity benefits.

Based upon the foregoing analysis, it is hereby,

ORDERED AND ADJUDGED:

1. The claim for PTD/Supplemental PTD benefits from 9/7/11 to present and continuing is

denied

2. The claim for temporary total and/or temporary partial disability benefits from 1/12/12 to

present and continuing is denied.

3. The claim for penalties, interest, costs and attorney's fees is denied.

DON? AND ORDERED this 22nd day of Jun.e~.20l2' in West Palm Beach, Palm Beach
County, Flonda. \

~ (1 /M;MAtl/~

Martha D. Fomaris
Fomaris and Associates, P.A.
65 Almeria
Coral Gables, Florida 33134
fomaris@fomaris.com

Pamela L. Foels
Zirnrnennan, Kiser & Sutcliffe, P.A.
P.O. Box 3000
Orlando, Florida 32802
pfoels@zkslawfinn.com,jeaton@zkslawfinn.com
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. Judge~ensation Claim,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the

foregoing has been furnished VIA E-Mail to the following Counsel

on June 25, 2012.
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